IOPHANYECKHE HAYKH

VK 343.24
BBK 67.408.02+67.408.132.11

IIpo0OJiemMbl peajim3anuy OTCPOYKHU OTOBIBAHMS
HaKa3aHUs 00JIbHBIM HAPKOMAHUEH

C.B. Bemnroxos', O.B. Epmakosed’

! Anraiickuii rocyaapctBeHnbiit yausepeutet (bapuayn, Poccus)
2 bapuaynbckuii 1opugudeckuii tHCTUTYT MBJI Poccuu (Poccusi, Baphayon)

Problems of Realization of Suspended Sentences

for Drug Addicts

S.V. Zemlyukov, O.V. Ermakova

! Altai State University (Barnaul, Russia)
2 Barnaul Law Institute of the Ministry of the Interior of Russia

(Barnaul, Russia)

CoBpeMeHHas! yroJIoBHAs MONUTHKA XapaKTepPHU3yeTCst
BBE/ICHHECM HOBBIX BHJ/IOB OCBOOOXKACHUH OT YyroJ0BHON
OTBETCTBEHHOCTHU M HaKa3aHUsA. B cTaTke paccmarpuBa-
I0TCSI TPOOJIEMBI Pean3aliuy B IPABONPUMEHHUTEIEHON
nesrensHocTH CT. 82.1 YK PO, npenycmarpusatoreii ot-
CPOYKY OTOBIBaHUS HaKa3aHMs OOJBHBIM HAPKOMaHHUEH.
B yacTHOCTH, aHAIM3UPYIOTCS TPOOJIEMBI OCHOBaHHH
1 yCIIOBUH IPUMEHEHUsI OTCPOYKH, CYOBEKTOB €€ peajn-
3allMH, a TAK¥KE MPEKPaIIeHUs IPEIOCTaBICHUS OTCPOU-
ku. OTenpHOE BHUMAHUE aBTOPBI YAEAIOT HEIOCTaTKaM
3aKOHO/IATEIbHON perlaMeHTallu HOBOTO BHJIa OTCPOY-
k1. HecoBeprieHCTBO 3aKoHOAATENBHON (hopMynnpoB-
KU MIOPOXKJAET CIOAKHOCTHU B IPAKTUUECKON peanu3auu
YKa3aHHOTO 3aKOHOJATeNbHOro npeanucanus. Kpome
TOrO, IPEANPUHSATA ONBITKA IPOJIEMOHCTPUPOBATH 10-
CTOMHCTBA U HEJIOCTATKU BBEJICHUS B YTOIOBHBII KOJEKC
P® HOBOTO BH/1a OTCPOYKH, U CIETIaH BBIBOJ] O HEOOXO/TH-
MOCTH TI0JIOOHOTO HOBOBBE/ICHUS. B Xoze nccnenoBanus
ABTOPBI IPUXOJAT K BBIBOAY, YTO HHCTUTYT OTCPOUKHU OT-
ObIBaHNs Haka3aHUs OOJLHBIM HApKOMaHUEH UMeeT Cy-
IIECTBEHHBIE TPOOJIEMBI, KOTOPBIE PEJICTONUT pa3perlarh
B L[EJIAX MpakTuueckoro npuMeHeHus ct. 82.1 YK P®.

Tak kak HccaeJ0BaHUH, TOCBAIIEHHBIX aHAIU3Y yKa-
3aHHOI CTaTbU, B IOPUIAUUYECKON TUTEpaType HEMHOTO,
Ipe/ICTaBICHHass padoTa NMEET KaK TEOPETUUECKOE, TaK
U IPaKTUUYECKOE 3HAUCHUE.

Kniouesvie cnoga: 0cBOGOXICHHE OT YrOJOBHOH OTBET-

CTBCHHOCTH, 0CBO60)KZ[CHI/IC OT HakKa3aHus, OTCpOYKa OT-

ObIBaHUS HAKA3aHMSL.

DOI 10.14258/izvasu(2015)2.1-12

B srnioxy nnbepanuzaniy yroJoBHOTO 3aKOHOAATEb-
CTBa 0c000€ 3HaUCHNE IPHOOPETAET HHCTUTYT OCBOOOX-
JICHUS OT YTOJIOBHON OTBETCTBEHHOCTH M HaKa3aHMS.
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Modern criminal policy is characterized by the intro-
duction of new types of relief from criminal liability and
punishment. The article discusses the application of Art.
82.1 of the RF Criminal Code which provides for suspen-
sion of sentence for drug addicts in practice. In particu-
lar it analyzes the problems of the foundations for such
sentences and situations for their applications, the sub-
jects of their implementation and termination. The au-
thors pay a particular attention to the defects of legal
regulation of the new kind of respite. The imperfection
of the legislative wording creates difficulties in the prac-
tical implementation of the legal regulations. In addition,
the authors attempt to demonstrate the advantages and
disadvantages of the introduction of a new kind of sus-
pended sentence in the RF Criminal Code, and confirm
the necessity of such legel developments. In this study,
the authors arrive at the conclusion that mostly the in-
stitution of suspended sentence for drug addicts has sig-
nificant problems, that have to be solved for the prac-
tical application of Art. 82.1 of the RF Criminal Code.
As there have been few studies devoted to the analysis
of this article the present paper has both theoretical and
practical importance.

Key words: exemption from criminal liability, exemption

from punishment, suspension of sentence.
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HpO6[I€MbI peaan3dau OTCpO4YKH OoTObIBaHHUs HaKa3aHHA OObHbIM HapKOMaHI/Iel;I

JIOTIOJTHUIIM CBOE HAIMOHAJIbHOE 3aKOHOAATENILCTBO HO-
BBIM BHJIOM OTCPOYKHU OTOBIBAHUSI HAKAa3aHMSsI, TPEI0CTaB-
JsIeMOi JTuIaMm, OOJIbHBIM HapKOMaHHEH.

Poccuiickas @exepainus, mocYuTaB HeOOXOMU-
MBIM ITPOU3BECTH PELEIIHI0 NO100HON 3aKOHOATEIb-
HOW HOBEJUIBI, TAK)KE BHECTA B YTOJIOBHBIN Kojiekc PO
(YK PO) cr. 82.1. B pesynbrare ¢ 1 staBaps 2012 1. Ha-
yanu npuMmeHsaTbes nonoxenus YK PO u YronosHo-
ucronHuTensHoro kojuekca PO (YUK P®), kacaromue-
Csl OTCPOUYKH OTOBIBAHMS HAKa3aHHs JIMLAM, IPU3HAHHBIM
OOJIHBIM HapKOMaHHEH.

CornacHo cT. 82.1 YK P® ocyxneHHOMY K JINIIEHUIO
cB00O/IbI, TPU3HAHHOMY OOJILHBIM HapKOMaHHEH, CO-
BEPILIUBIIEMY BIEPBbIC MPECTYIJICHHUE, IPETYCMOTPEH-
HO€ yacTsiMu nepBbIMU CT. 228, 231 u c1. 233 YK PO,
IIPY 9TOM M3bSBUBILEMY XKeJTaHUE J0OPOBOJIILHO MPOHTH
KypcC JIEUEHUsI OT HAapKOMAHUU, a TaKKe€ METUIIMHCKYIO
peadmInTannio, CONNAIBHYI0 PEadMIUTALINIO, CYJl MO-
JKET OTCPOYUTH OTOBIBAaHNE HAKA3aHMS B BUJIC JIMIICHHS
CBOOOABI 10 OKOHYAHHMS JICUCHHS M MEIUIIMHCKOHN pea-
OuiMTannu, COUMAIBHON peadumuTannu, Ho He Oosiee
yeM Ha ITh JIeT. [Ipu 5ToM Bce nepeuncieHHble 0CHOBA-
HUS JOJDKHBI IPUCYTCTBOBATh M MOATBEPKAATHCS MaTe-
pHaamMu yroJoBHOTO JIeNa, B 0OpaTHOM ciIydae, €Cliy OT-
CYTCTBYET XOTs ObI OJTHO U3 HUX, OTCPOYKA HEBO3MOXKHA.

Peanuzanust HOBOro Buja OTCPOUKU UMEET CyIe-
CTBEHHBIE IIPEUMYyIleCcTBa. Bo-nepBhIX, TaHHAs HOPMa
npeaycMarpuBaeT 00pb0y ¢ TAKUM HEraTHBHBIM COLUAIIb-
HBIM SIBJICHUEM, KaK HapKoMaHus. Bo-BTOpEIX, OTCpouKa
MIO3BOJISIET Cy/y HE JIMIIATh CBOOO/IBI OCYKAECHHOTO, TIPH-
3HAHHOTO 0 IPUTOBOPY CyJja BAHOBHBIM, U HE IIOIOJIHSATh
CYLIECTBEHHOE KOJIMUYECTBO JIHILI, HAXOASIIUXCS B MECTaxX
JIMIICHUS CBOOOIBI.

B 10 e BpeMsi MbI MOXXEM HaOJIOIATh PsiJi HEeraTHB-
HBIX CTOPOH BHEIPEHUS JaHHOTO BUJA OTCPOUKH.

1. YcraHnoBiIeHNE 3aKOHOAATENIEM OTCPOUYKHU TOJIBKO
B OTHOUICHUU JIUII, CTPAAAIOLUUX HAPKOMAHUEH, MOKET
MPEACTaBISATHCS CIIOPHBIM 110 IPUYMHE HAJTMUUS JPYTUX
HE MEHEEe ONACHBIX COLMAIBHBIX MPOSBICHUN: aJIKOTO-
JIU3Ma, TOKCUKOMaHUH U TIp.

2. Bt 82.1 YK PD 3akoHOfaTENH OTHOBPEMEHHO HC-
TIOJIB3YET MOHATHS METUINHCKOMN, COLMAIbHON peaduin-
TalUU U PEMUCCUH OCYXkJIEHHOI0, YTO PUBOAMT K IIPO-
OmeMaM TOJKOBaHHs 3akoHa. Tak, cormacHo 4. 1 ¢T. 82.1
YK P® orcpouxa oTObIBaHMs Haka3aHUs OOJIBHBIM Hap-
KOMaHHEH MPe0CTaBIIsAEeTCs 10 OKOHUAHUS JIEUEHHS U Me-
JMLMHCKON peablInTaluy, COLUaIbHON peaduiInTanny,
HO Ha cpoK He Oosee 1Aty JieT. OTHaKo ¢ y4eToM I10JI0-
skeHuit u. 3 cT. 82.1 YK P® cyn okoHuarenbHO pemaer
BOITPOC 00 OCBOOOK/ICHHH OCY)KJCHHOTO OT HaKa3aHUs
WK OT OCTaBIIEHCS YaCTH HaKa3aHUs JIUIIb IIPH HATUYUU
00BEKTHBHO MOATBEPIKICHHBIX PE3yJIbTaTOB PEMHCCHH,
JUINTEIBHOCTH KOTOPOH MOCHE MPOXOXKEHUS UM JICUCHUS
Y MEIMIIMHCKON 1 COLMAIbHON peabMIINTaIlN COCTaBIIS-
eT He MeHee JBYX JieT. Takum 00pa3oM, Cpok st perie-
HUSI BOIIPOca 00 OKOHYATEIbHOM OCBOOOKIECHUH OCYXK-
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JICHHOTO B COOTBETCTBUH C MOJIOKEHUAMHU CT. §2.1 YK PO
TMOCJIE PEIOCTaBIICHUSI OTCPOUKH OTOBIBAHNUS HAKA3aHUS
MOXKET COCTABHUTh CEMb JICT, HO OH MOXKET OBbITh M MCHb-
I1I€, €CJIM CPOK JICYCHHS U peaOMINTay OblT Ha3HAYeH
CYZIOM B pa3Mepe MEHee IISITH JIET, @ MOXKET ObITh U 00JIb-
111, €CJIM CPOK PEMHCCHH COCTaBHII OoJiee JBYX JIET.

3. BbI3bIBa€T COMHEHHE BO3MOXKHOCTD U3JIE€UCHHUS
OT HapKOTHUYECKOHN 3aBHCUMOCTH JIUI], KOTOPBIM TIpe-
JIOCTaBJISIETCS AaHHAsI OTCpouKa. Tak, M0 JaHHBIM Be-
nymero Hapkonora Poccun E.M. Kpynuikoro, Tonb-
K0 3% JHIl UMEIOT peallbHYI0 BO3ZMOXKHOCTD U3JICUCHHUS.
AHaNOrMYHbIM BEIBOA MBI MOIYYHIIH [10CJIE IPOBEACHHUS
ornpoca 10 paboTHuKOB HapkoaucnaHcepa. B wactHocTH,
Ha BOIIPOC, CKOJIBKO JIUII, IPOXOASIINX JICYeHHE U peadu-
JUTALUIO U3JIEYUBAETCA, ONPAIMBAEMble TTOATBEPIUIN
BBIIICYKA3aHHYIO CTATUCTHUKY.

4. Ha cerogHsauIHuil JeHb HE ONPEIENIEH KPYT YUPEK-
JICHUH, T7I€ MOXKET OCYKACHHBII IPOXOJUTH JIEUEHUE, Me-
JILIUHCKYIO U COIMANIbHYTO peabuuranuio. Kak ciemyer
n3 @enepanpHoro 3akoHa «O6 OCHOBAaX OXpaHBI 370-
poBbs rpaxxaan B Poccuiickoit ®denepanuu» ot 21 Ho-
sa6pst 2011 1., Takoe MpaBO MPUHAICKUT TOJIBKO TOCY-
JIAPCTBEHHBIM U MYHMIMNAIbHBIM HAapKOJIOIMYECKUM
KJIMHUKaM M COLIMAIIbHBIM yupexxaeHusaM. Ecnu ocyx-
JICHHBII OTKA3bIBAETCS OT JICUEHUS B FOCYIapPCTBEHHOU
WA MyHHUIUIAIBHON HAPKOJIOTYECKOM KIMHUKE, IPe-
MOYMTAsl YACTHYI0, HO UMEIOLIYIO JIMLEH3HI0, TO 110 JIeii-
CTBYIOIIEMY 3aKOHO/IATEJILCTBY €MY HE MOXKET OBITh Ipe-
JIOCTaBJIeHa OTCpOUYKa OTOBIBaHMS HakazaHus. OgHAKO,
KaK MPeJCTABISAECTCA, JAHHBIA 3aKOH B 3TOM 4acTH yCTa-
pell, U ero clieAyeT U3MEHUTb, IPEIOCTABUB TAKOE Mpa-
BO Y YaCTHBIM KIIMHMKAaM Ha OCHOBE COOTBETCTBYIOLIECH
JIULIEH3UU.

5. OcTaercst OTKPBITBIM BOIIPOC: KTO Oy/IeT ocymiecT-
BJISITH (QMHAHCHPOBAHHE JICYCHUSI OOJBHBIX HapKOMa-
Huei? OgHO 110, €CIU CaMOo JIMII0, YTO, Ha HAIIl B3IJISI,
MpEeANOYTHTENIbHEE, TOCKOJIBKY JIeUeHHne TpeOyeT Hema-
JIBIX 3aTpart. A Kak B JPYrOM Clly4ae, KOorja y JIMIa HUMEroT-
Cs1 OCHOBaHMsI Ha TIOJIy4E€HUE OTCPOUKHU, HO OTCYTCTBYIOT
HeoOxoxnMble GprHaHCOBEIE cpeicTBa? JlaHHbINH BOIpoc
CEroJHsl 3aKOHOJIaTEIbHO HE YPEryIHPOBaH.

6. Taxxxe TpyJHO OOBSCHHUTH, YEM PYKOBOACTBOBAJI-
Cs1 3aKOHO/IATeIIb, IPEAOCTABIISAST OTCPOUYKY OTOBIBAHUS
HaKa3aHUs JIMIIb JIULAM, OCYKIAEMbIM K JIUIIEHUIO CBO-
60xpl. [Tepeunciennsie B c1. 82.1 YK P® npecrynnenns
OTHOCATCS ¢ yuyeToM u3MeHeHudt B cT. 15 YK PO, BHe-
cenHbix PenepanbHbIM 3aKOHOM OT 7 aekadps 2011 r.,
K TIPECTYIJICHNUSIM HEOOJBIION TSKECTH, M CYIbl PEIKO
HA3HA4YaroT [0 HUM HaKa3aHUE B BUJIE PEAbHOIO JIMIIIe-
HUSL CBOOOIBI, XOTS TaKas BO3MOXKHOCTh CT. 56 YK P® um
IpefocTaBleHa. B OTHOIIEHNY UHBIX IPECTYIUICHUI He-
OOJIBIION TSHKECTH JIMILICHHE CBOOOBI MOXKET OBITH Ha-
3HAYEHO JIMIIb ITPY HAJIMINH OTSATYAIOIINX 00CTOSATENBCTB
WK €CJIU 3TOT BUJI HaKa3aHUs MPEIYCMOTPEH KaK eUH-
CTBEHHBIH B caHKIMK ctarbu OcodenHoit yactn YK PO.
[Ipn ycIoBHOM OCYX/ICHHH K JIMIIEHUIO CBOOOIBI (CT. 73
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YK P®) orcpouka oTObIBaHNSI HaKa3aHHUs HEIPHUMEHH-
Ma, IOCKOJIbKY YCJIOBHOE OCYKIEHUE MO CBOEH H0pUIH-
YECKOH MPUPOJE CXOKE C OTCPOUKON U HENb3s OHOBpE-
MEHHO MPUMEHSITH JIBAa CXOAHBIX HHCTUTYTa B OTHOIIEHUU
OJHOrO U TOro e AessHusa. Kpome Toro, npu ycaioBHOM
OCYXJICHHH CYJI MOXKET 00s13aTh OCY)XJIEHHOTO MPOM-
TU Kypc JieueHus oT HapkomaHuu. [Ipu Ha3HaueHUU xe
WHBIX, TOMAMO JIMLIEHHsI CBOOOIbI, HaKa3aHUi O0JIbHBIM
HapKOMaHHUeH IPHIMEHEHNE OTCPOUYKH OTOBIBAHMS HaKa3a-
Hus cT. 82.1 YK P® ne npenycmarpuBaercs. Takum 00-
paszoM, npumeHenue cT. 82.1 YK P® cymecTtBenHo orpa-
HuuuBaercs [ 1, c. 23-28].

7. Crietyer OTMETUTD NIPOTHBOPEYHBOCTE (DOPMYJIH-
POBOK, HUCIOJIb3YEMBIX 3aKOHOJATeNIeM B yacTsax 1 u 3
cT. 82.1 YK P®. Tak, u. 1 npegycmarpuBaer, 4To OT-
CpouKa OTOBIBaHMSI HAaKa3aHHs MPEIOCTABISIETCS] OOJIb-
HOMY HApKOMAaHUEH JINIy 1O OKOHYAHUS JICUEHUS U Me-
JMIMHCKON peabMInTaliy, COMaIbHON peadnInTalnHy.
B 4. 3 5xe TroBOpHTCS €1ie ¥ 0 HEOOXOJUMOCTH HATHYHS
pemMuccuu, AISIIENCs He MEeHee ABYX JIeT MOCIIe OKOHYa-
HUS1 HapKoJIornyeckoi momou [2, ¢. 25-28]. Ilonaraem,
B U3MEHEeHUH Hyxaaercs 4. 1 cT. 82.1 YK P®, B xotopoii
3aBepLICHUE OTCPOUKHU CIEAYET CBA3ATh HE C OKOHYaHUEM
JIeYeHUsI M peadbuinTanui HapKkoOOJIBHOTO, a CO CTOMKOM
pemuccueii 3a001eBaHus.

8. ITockoibKy mpecTyIIeHUs, TPEAyCMOTPEHHBIE 4. 1
ct. 228, 4. 1 ct. 231 u ct. 233 YK P®, otHOCATCS K Ka-
TErOPUH TPECTYIUICHUH HEOOIBIION TSIKECTH, TO CPOKH
JTABHOCTH MCIIOJTHECHUSI OOBHHUTEIILHOTO IIPUTOBOPA Cyla
10 HUM B COOTBETCTBHH CO CT. 83 YK P® cocrasnsrior a8a
roga. Psinx aBropoB kommenTapueB k YK PO, cpenu xo-
TOpBIX €CTb U cyapH BepxosHoro Cyna P®, npunepxu-
BAIOTCS MMO3UIINH, YTO OTCPOUYKA OTOBIBAHUS HAKA3aHUS
SIBJISICTCSI OCHOBAHUEM OCBOOOXKICHUS OCYXKICHHOTO
OT HaKa3aHUs BCJIEACTBUE UCTEUECHUSI CPOKOB JABHO-
CTH OOBUHHTEIIEHOTO MPHUroBopa cyaa. COOTBETCTBCHHO,
[IPH COBEPIICHUU JIUIIOM MIPECTYIUICHUS HEOOIbIION 00-
LIECTBEHHOM OIMAaCHOCTHU Yepe3 JBa Irojia mocie mpeo-
CTaBJIEHHs OTCPOYKH, IIPETyCMOTPEHHOH cT. 82 u 82.1
VK P®, ero Hajio 0cBOOOIUTH OT HaKa3aHUs BOOOIIIE.

Ha ocHoBaHuM M3J7105)KEHHOTO BBEICHUE B yTrOJOB-
Hoe 3akoHonarenbcTBO Poccuiickoit denepauuu Ho-
BOTO BHJIa OTCPOYKH OTOBIBAHUS HAaKa3aHUs OOIbHBIM
HapKOMaHHEH, YIUTHIBAs MOTPEOHOCTU B OOpHOE C HAp-
KOTH3alMel HaceJeHusl, IPEICTaBIsIeTCs] CBOEBPEMEH-
HBIM ¥ [1eJeC000pa3HbIM. OHAKO HHCTUTYT OTCPOUYKH
OTOBIBaHHS HAaKa3aHUs OOJBHBIM HApKOMaHUEH B OOJIb-
IICH YaCTH UMEET CYIIECTBCHHBIC POOIEMBI, KOTOPBIC
MPEACTOUT pa3peniarb B LESAX IPAKTUUECKOTO IpUMe-
Henus ct. 82.1 YK PO.
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